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July 3, 2000

K. David Waddell VIA HAND DELIVERY
Executive Secretary

Tennessee Regulatory Authority

460 James Robertson Parkway

Nashville, TN 37219

RE:  Application of Memphis Networx, LLC for a Certificate of Public Convenience and Necessity to
Provide Intrastate Telecommunication Services and Joint Petition of Memphis Light, Gas & Water
Division, a Division of the City of Memphis, Tennessee ("MLGW'') and A&L Networks-Tennessee,
LLC ("A&L") for Approval of Agreement between MLGW and A&L regarding Joint Ownership
of Memphis Networx, LLC; Docket No. 99-00909 - Response to Motion to Lift Protective Order

Dear Mr. Waddell:

Enclosed you will find the original and thirteen (13) of the response of Memphis Networx, LLC, Memphis
Light, Gas & Water Division and A&L Networks-Tennessee, LLC to Motion to Lift Protective Order.

Sincerely, o
Q@% C):/ thH&«%'ﬁL\ﬂLLL
ohn Knox Walkup D. Billye Sanders Lemg)
JKW/kms
Enclosures
cc: Parties of Record

J. Maxwell Williams, Esq.
Ward Huddleston
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BEFORE THE TENNESSEE REGULATORY AUTHORITY
NASHVILLE, TENNESSEE

IN RE:

APPLICATION OF MEMPHIS NETWORX, LLC
FOR A CERTIFICATE OF PUBLIC CONVENIENCE
AND NECESSITY TO PROVIDE INTRASTATE
TELECOMMUNICATION SERVICES AND JOINT
PETITION OF MEMPHIS LIGHT, GAS & WATER
DIVISION, A DIVISION OF THE CITY OF MEMPHIS
TENNESSEE ("MLGW") AND A&L NETWORKS-
TENNESSEE, LLC ("A&L") FOR APPROVAL OF
AGREEMENT BETWEEN MLGW AND A&L
REGARDING JOINT OWNERSHIP OF MEMPHIS
NETWORX, LLC

DOCKET NO. 99-00909

N’ N N N N N N N N N N N et N’

RESPONSE TO MOTION TO LIFT PROTECTIVE ORDER

Come now Memphis Networx, LLC ("Applicant") and Memphis Light, Gas, and Water
Division and A&L Networks-Tennessee, LLC ("Joint Petitioners") and in response to the Motion
to Lift the Protective Order filed by Time Warner Communications of the Mid-South, Time
Wamer Telecom of the Mid-South, L.P.,, and the Tennessee Cable Telecommunications
Association ("Movants") in this matter on May 1, 2000, ask that the motion be denied and would

state the following:

1. On May 1, 2000, at the outset of the scheduled hearing on the merits of this matter, a
Motion to Lift Protective Order' was filed by Time Warner Communications of the Mid-South,
Time Warner Telecom of the Mid-South, L.P., and the Tennessee Cable Telecommunications
Association.

2. The circumstances under which the motion was served, the intervening setting of a

1 Notwithstanding the caption of the Motion as a "Motion to Lift Protective Order," the request as set out in the
prayer is for the protective order to "be modified to delete coverage of the financial information set forth herein
regarding Memphis Networx and A&L", and the motion is accompanied by a list entitled "Documents Requested for
Release." Thus, the request should be interpreted as a contesting of the designation of a document as confidential
under paragraph 12 of the protective order. Thus, the procedure in that section addresses this matter.
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Chancery Court hearing on July 13, 2000 involving documents also at issute in this case, and the
unique procedural timing and process for such requests set out in the Agreed Protective Order’
leave the status of this motion unclear as it relates to the Pre-Hearing schedule. Nevertheless,
while preserving all its rights, including supplementation of this filing, the Applicant and Joint
Petitioners are filing this response to the Motion. (Protective Order at Paragraph 12).

3. On April 20, 2000, the Tennessee Regulatory Authority ("TRA") entered an order
providing protection to certain confidential information of all parties including the Applicant and
Joint Petitioners in this matter. (A copy of the Protective Order is attached as Attachment 1).

4. The protective order defined "confidential information" as "documents and
information in whatever form which the producing party, in good faith, deems to contain or
constitute trade secrets, confidential research, development, financial statements or other
commercially sensitive information, and which has been specifically designated by the producing
party." (Protective Order at Paragraph 1).

5. The Protective Order explicitly recognized by its terms the presence in this proceeding
of documents of a party that is subject to the Tennessee Public Records Act (Memphis Light,
Gas and Water Division) and provided that "the ‘Confidential’ designation of any such document
shall not affect its classification as a public record for the purposes of a public records request
made pursuant to applicable procedures and state law." (Protective Order at Paragraph 10).
Thousands of pages have been produced to counsel for the Movants pursuant to the Public
Records Act.

6. On April 12, 2000, a lawsuit was filed in the Chancery Court of Shelby County,
Tennessee, by Time Wamer Communications of the Mid-South, L.P., one of the Movants herein,

against Memphis Light, Gas and Water Division and Memphis Networx. (A copy of the

2 According to Paragraph 12 of the Protective Order, “[A[ motion to contest must be filed not later than ten (10)
days prior to the Hearing on the Merits. Any reply from the company seeking to protect the status of their
CONFIDENTIAL INFORMATION must be received not later than five (5) days prior to the Hearing on the Merits
and shall be presented to the Authority at the Hearing on the Merits for a ruling."
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complaint with Exhibit 13 is attached as Attachment 2. Other exhibits are not attached, but can
be supplied).

7. The Chancery Court lawsuit has been set by agreement of the parties for July 13,
2000, several days prior to the hearing date set in this proceeding.

8. It appears that counsel for Time Warner Communications of the Mid-South, L.P.
sought to obtain a hearing date in the Shelby County Chancery lawsuit prior to the May 1, 2000,
setting of the hearing in this Tennessee Regulatory Authority proceeding (see Attachment 3) and
that the filing of the Motion in this proceeding may have been the result of the fact that no such
hearing had been held at that time in light of the Motion’s frequent references to the Movants’
contention that the records are "public records" ("As such, the documents Time Warner seeks to
release are public documents." Motion at p. 2) ("[I]t is subject to the provisions of the Public
Records Act" Motion at p. 3).

9. Without question, the issue of whether a document is a public record is an issue vested
exclusively with the Chancery Courts of Tennessee. (T.C.A. § 10-7-505(b)).

10. Inasmuch as the Tennessee Supreme Court has recognized that the balancing process
for determining whether a matter should be disclosed is affected by the public or private status of
a litigant, (Ballard v. Herzke, 924 S.W.2d 652, 658-659), the Authority should not proceed to
release documents from the protective order until at least the conclusion of the proceeding in
Chancery Court if the documents are to be released at all. The private nature of A&L is
uncontested by Movants herein or by the Movant/Petitioner in Chancery Court. Memphis
Networx has asserted its private status and vigorously opposed the complaint filed in Chancery
Court. The TRA should not preempt the jurisdiction of the Chancery Court by taking any action
at this time.

11. On April 27 and April 29, 2000, Applicant and Joint Petitioners made certain
document productions. Among the documents produced are those that are the subject of this

motion. Each document has been.specifically designated in "good faith" to be "trade secrets,
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confidential research, development, financial statements or other commercially sensitive
information" and each was "specifically designated as confidential by the producing party."

12. The Protective Order itself is a finding, concurred in by all parties, that good cause
exists for the protection of documents within the category identified in the protective order.

13. The Movants have not met the threshold test for contesting the designation of these
documents as confidential under the Protective Order because nowhere in their motion have they
alleged that the documents are not "trade secrets, confidential research, development, financial
statements or other commercially sensitive information." Unless and until such an allegation is
made, the designation made "in good faith" by the producing party remains, according to the
terms of the Protective Order.

14. Rather than challenging the application of the designation of any specific document
made in good faith by the producing party, the motion seeks to treat this case as one where no
protective order is in place and argues what the terms of the order should be. This is not,
however, a situation where a protective order is being requested and its requested scope being
contested. A protective order has been developed after considerable negotiation and the terms
agreed upon by all parties. The Movants now want to rewrite the terms and ignore its restrictive
language, after the producing party has relied upon its terms.

15. Contrary to the bald assertions of Movants, release of the information would cause
irreparable harm and competitive disadvantage to the producing party, as set out in the Affidavits
contained in Confidential Attachment 4. Loveall v. American Honda Motor Company, 694
S.W.2d 937, 939. Personal financial information is appropriately protected under a protective
order, Ballard v. Herzke, 924 S.W.2d 652, 660 (Tenn. 1996). Tennessee law supports protection
of these documents. Movants’ reliance on cases (Vantage Technology, LLC v. Cross and Cam
International, L.P. v. Turner) to enforce covenants not to compete is not persuasive because those
cases are limited to former employees and are only illustrative of protected information, and do

not purport to limit the range of protected documents. It is ironic that the Movants are relying
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upon case law based on covenants not to compete when the entry of the joint venture into the
marketplace in the case at hand would actually expand competition.

16. It is likewise important to realize that many of the documents produced in this
proceeding involve or affect financial or consulting organizations who did business or
corresponded with the Applicant/Joint Petitioners. Their rights and well founded expectations of
the non-public status of documents affecting them should not be ignored or injured in this
proceeding. Further evidence of this harm to third parties is found in the Affidavits contained in
Confidential Attachment 4. - |

17. Movants’ request is not presented for the purpose of helping this proceeding to a
prompt and just disposition. The Tennessee Regulatory Authority would not be assisted in its
decision making nor the parties in presenting their cases by removing the protected status from
these documents. The Protective Order provides explicitly that "TRA Directors and members of
the staff of the TRA" have access. (Protective Order at Paragraph 3(b)). Counsel for all parties
have access to these records. (Protective Order at Paragraph 3(a)). Documents under the
Protective Order may be disclosed in testimony at the hearing so long as appropriate safeguards
are maintained. (Protective Order at Paragraph 9).

18. Ifrelease does not benefit the TRA or other parties, who would benefit from release?
The beneficiaries of release of these documents would be those explicitly prohibited from access
to the records under the protective order, such as "anyone associated with the marketing of
products, goods or services in competition with the products, goods or services of the producing
party." (Protective Order at Paragraph 3). Thus, release of these documents would primarily
benefit entities outside this proceeding, and those in direct competition with Applicant/Joint
Petitioners.

19. The Movants’ plea that they are requesting access to these documents on behalf of
the rate payers of MLGW, taxpayers of Memphis, or local government officials rings hollow.
Those public groups have more fitting advocates for their causes. Further, their rights are

presumably protected in a Chancery Court public records case. Moreover, courts have been

550614.1




especially cautious about release requests from competitors. United States v. United Fruit
Company, 410 F.2d 553, 556 (5th Cir. 1969). Additionally, Tennessee courts have noted that
there is a limited interest in free expression in information obtained through discovery. Loveall
v. America Honda Motor Company, 964 S.W.2d 937, 940 (Tenn. 1985).

20. This matter is not ripe for any decision other than a denial of the motion or a holding
of the motion in abeyance pending further action. Insofar as the Movants ask the Authority to
determine whether these are "public records," the Authority should decline pending disposition
of the Chancery proceeding. To whatever extent the Movants otherwise ask for release, the
motion should be denied as unsupported in fact or law and premature until at least a document is
sought to be introduced into the hearing record. The invitation to issue an advisory opinion on a

matter unnecessary to a decision on the merits should be rejected.

THEREFORE, for all the reasons set out herein, this motion should be denied.
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Respectfully submitted,

6 0L

ox Walkup, Esq.
Wyatt Tarrant & Combs
Nashville City Center
511 Union Street, Suite 1500
Nashville, TN 37219-1750
(615)244-0020 -

Attorney for A & L and

Memphis Networx, LLC
— o) n
Y !
I _ JQ (&.1. "‘o’{/\'{d
D. Billye Sanders, Esq. {i<en )
Waller Lansden Dortch & Davis

A Professional Limited Liability Company
Nashville City Center

511 Union Street, Suite 2100

Nashville, TN 37219-8966

(615)244-6380

Attorney for MLGW and
Memphis Networx, LLC

550614.1




CERTIFICATE OF SERVICE

4
I, John Knox Walkup, hereby certify that on this 3 day of July, 2000,

a true and correct copy of the foregoing was delivered by hand delivery, facsimile or U.S. Mail

postage pre-paid to the Counsel of Record listed below.

%&@ OLOL

Henry Walker, Esq.

Boult Cummings Conners & Berry, PLC
414 Union Street, Suite 1500

P. O. Box 198052

Nashville, TN 37219

Attorney for NEXTLINK, Tennessee, Inc.

Charles B. Welch, Jr., Esq.

Mathews, Branan, Bobango & Hellen, P.L.C.
618 Church Street, Suite 300

Nashville, TN 37219

Attorney for Time Warner of the Mid-South, L.P.

and the Tennessee Cable Telecommunications
Association

R. Dale Grimes, Esq.

Bass, Berry & Sims

2700 First American Center

Nashville, TN 37238

Attorney for Concord Telephone
Exchange, Inc., Humphreys County
Telephone Company, Tellico Telephone
Company, Inc., and Tennessee Telephone
Company
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Guy Hicks, Esq.

Patrick Tumer, Esq.

BellSouth Telecommunications, Inc.
333 Commerce Street, Suite 2101
Nashville, TN 37201-3300
Attorneys for Bell South
Telecommunications, Inc.

Lee J. Bloomfield, Esq.

Allen, Godwin, Morris, Laurenzi &
Bloomfield, P.C.

One Memphis Place

200 Jefferson Avenue, Suite 1400
Memphis, Tennessee 38103
Attorney for the International
Brotherhood of Electrical Workers
Union, Local 1288

Vance L. Broemel, Esq.
Consumer Advocate Division
Office of the Attorney General

& Reporter

Cordell Hull Building

425 5th Avenue North

Nashville, Tennessee 37243-0500
Consumer Advocate Division
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BEFORE THE TENNESSEE REGULATORY AUTHORITY
NASHVILLE, TENNESSEE

IN RE: APPLICATION OF MEMPHIS )
NETWORX, LLC FOR A CERTIFICATE OF )
PUBLIC CONVENIENCE AND )
NECESSITY TO PROVIDE INTRASTATE )
TELECOMMUNICATIONS SERVICES )  DOCKET NO. 99-00909
AND JOINT PETITION OF MEMPHIS )
LIGHT GAS AND WATER DIVISION, )
A DIVISION OF THE CITY OF MEMPHIS, )
TENNESSEE (“MLGW~) AND A&L )
NETWORKS-TENNESSEE, LLC ("A&L") )
FOR APPROVAL OF AGREEMENT )
BETWEEN MLGW AND A&L REGARDING )
JOINT OWNERSHIP OF MEMPHIS )
NETWORX, LLC )

PROTECTIVE ORDER

To expedite the flow of filings, exhibits and other materials, and to
facilitate the prompt resolution of disputes regarding confidentiality of the
material, adequately protect material entitled toc be kept confidential and to
ensure that protection is afforded only to material so entitled, the Tennessee
Regulatory Authority (“TRA”) hereby orders that:

1. For the purpose of this Protective Order (the “Order”), propdetary
or confidential information, hereinafter referred to as “CONFIDENTIAL
INFORMATION” shall mean documents and information in whatever form
which the producing party, in good faith, deems to contain or constitute trade

secrets, confidential research, development, financial statements or other

1108812
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commercially sensitive information, and which has been specifically designated
by the producing party. A *producing Party” is defined as the party ércadng
the Confidental Information as well as the party having actual physicel
po.ssossion of information produced pursuant to this Order. All summaries,
notes, cxtracts, compilations or other direct or indirect reproduction from or of
any protected materials, shall be entitled to protection under this Order, and
shall be stored, protected, and maintained at the law offices of parties’ counsel
of record until such time that said material shall be ret-um_ed, as provided for
in Paragraph 17. Documents containing CONFIDENTIAL INFORMATION shall
be specifically marked as confldential on the cover. Any document so
designated shall be handled in'accordancc with this Order. The provisions of
any document containing CONFIDENTIAL INFORMATION may be challenged
under Paragraph 12 of this Order.

2. Any individual or company subject to this Order, including
producing parties or persons reviewing CONFIDENTIAL INFORMATION, shall
act in good faith in discharging their obligations hereunder. Parties or
nonparties subject to this Order shall include parties who are allowed by the
TRA to Intervene subsequent to the date of entry of this Protective Order.

3. CONFIDENTIAL INFORMATION shall be used only for the purposes
of this proceeding, and shall be expressly limited and strictly disclosed to the

following persons:

519882.2 ' 2
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(8) counsel of record for the parties and other legal counsel, including
in-house counsel, for the parties in this case and associates,
secretaries, paralegals, and witnesses or consultants actively
engaged in assisting counsel of record in this and the designated

related proceedings;
(b) TRA Directors and members of the staff of the TRA.
Under no circumstances shall any CONFIDENTIAL INFORMATION or copies

thereof, be disclosed to or discussed with anyone associated with the
marketing of products, goods or services in competition with the products,
goods or services of the producing party. Counsel for the ;;artles are expressly
prohibited from disclosing CONFIDENTIAL INFORMATION produced by
another party to their respective clients, or to any other persen or entity that
does not have a need to know for purposes of preparing for or participating in
this proceeding. Whenever an individual, other than counsel, is designated to
have access, then notice (by sending a copy of the executed affidavit) must be
given to adversary counsel prior to the access being given to that individual
and that individual, prior to seeing the material, must execute an affidavit that
the information will not be disclosed and will not be used other than in this
proceeding.

4, Prior to disclosure of CONFIDENTIAL INFORMATION‘ to any
employee or associate counsel for a party, the counsel representing the party
who is to receive the CONFIDENTIAL INFORMATION shall provide a copy of
this Order to the recipient employee or associate counsel who shall be bound

by the terms of this Order.
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5. If any party or non-party subject to this Order inadvertently fails to
designate documents as CONFIDENTIAL in accordance with the provi#ions of
this Order when producing the documents this failure shall not constitute a
waiver of conﬂdent:.iality, provided the party or non-party who has produced the
document shall notify the recipient of the document in writing within five (5)
days of discovery of such inadvertent failure to designate the document as
CONFIDENTIAL. At that time, the recipients will 'meed;ia;ely treat the subject
document as CONFIDENTIAL. An inadvertent failure t6 de.signatc a document
as CONFIDENTIAL, shall not, in any way, affect the TRA's determination as to
whether the document is entitled to CONFIDENTIAL status.

6. If any party or non-party subject to this Order inadvertently fails to
designate documents as CONFIDENTIAL in accordance with the provisions of
this Order when producing such documents and the failure is not discovered in
~timt: to provide a five (5) day notification to the recipient of the confidential
nature of the documents referenced in the parégraph above, the failure shall
not constitute a waiver of confidentiality and a party by written motion or by
oral motion at a Pre-Hearing conference or at the Hearing on the merits may
request designation of the documents as CONFIDENTIAL, and if the motion is
granted by the Pre-Hearing Officer, Administrative Law Judge or the Authority,
the recipients shall immediately trecat the subject documents as
CONFIDENTIAL. The Tennessee Regulatory Authority, the Pre-Hearing Officer

or Administrative Law Judge may also, at his or her discretion, either before or

515883.2 4
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during the Pre-Hearing conference or Hearing on the merits of the case, allow
information to be designated CONFIDENTIAL and treated as ;uch in
accordance with the terms of this Order.

‘7 . Any papers filed in this proceeding that contain, quote,
paraphrase, compile or otherwise disclose documents covered by the terms of
this Order, or any information contained therein, shall be filed and maintained
with the Exccutive Secrctary of the TRA in sealed envelopes marked
CONFIDENTIAL and labeled to reflect the style of this :profcccding, the docket
number, the contents of the envelope sufficient to identify its subject matter
and this Protective Order. The envelopes shall be maintained in a locked filing
cabinet. The envelopes shall not be opened or their contents reviewcd by
anyone except upon order of the TRA, Pre-Hearing Officer, or Administrative
Law Judge after due notice to counsel of record. Notwithstanding the foregoing,
the Directors and the Staff of the TRA may review any paper filed as
CONFIDENTIAL without obtaining an order of the TRA, Pre-Hearing Officer or
Administrative Law Judge, provided the Directors and Staff maintain the
confidentiality of the paper. in accordance with the terms of this Order.

8. Documents, Information and testimony designated as
CONFIDENTIAL, in ac-:cordancc with this Order, may be disclosed in testimony
at the Hearing of this proceeding and offered into evidence used in any hearing
related to this action, subject to the Tenncssce Rules of Evidence and to such

future orders as the TRA, the Pre-Hearing Officer, or the Administrative Law
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Judge may enter. Any party intending to use documents, information, or
testimony designated CONFIDENTIAL shsll inform the producing party a:nd the
TRA, the Pre-Hearing Officer, or the Administrative Law Judge, prior to the
Hearing on the merits of the case in the manner designated préviously in this
Order, of the proposed use; and shall advise the TRA, the Pre-Hearing Officer,
or the A'dminisu'ativc Law Judge, and the producing party beforc use of the
information during witness examinations 80 that appropriate measurcs can be
taken by the TRA, the Pre-Hearing Officer, or the Admirxistr(ativc Law Judge to
protect the confidential nature of the information.

9. Except for documents filed with the Executive Sccretary of the
TRA, all documents covered by the terms of this Order that are disclosed to the
requesting party shall be maintained separately in files marked
CONFIDENTIAL and labeled with reference to this Order at the offices of the
requesting party’s counsel of record and returned to the producing party
pursuant to Paragraph 17 of this Order.

10. Nothing herein shall be construed as preventing any pérty from
continuing to use and disclose any information (a) that is in the public domain,
or (b) that subsequently becomes part of the public domain through no act of
the party, or (c) that is disclosed to it by a third party, where said disclosure
does not itself violate any contractual or legal obligation, or (d) that is

independently developed by a party, or (c] that is known or used by it prior to

510882.2 6

[



-

________ ety [ 1St

APR.20.2000  7:4SAM WYATT TARRANTZCOMBS . No.Ss4 P.B11

this proceeding. The burden of establishing the existence of (a) through (e)
shall bec upon the party ‘attempting to use or disclose the information. ..

11, Joint petitioner, Memphis Light Gas & Water Division (*"MLG&W"),
{s a local governmental entity. As & governmental entity, certain documecnts
and records of MLG&W may be subject to public inspection as public records
as required by applicable Statc law. Nothing contained hercin shall be
construed as a reclassification of any such public document, and the
*Confidential® designation of any such document’ shall not affect its
glassi.ﬁcation as a public record for the purposes of a public records request
made pursuant to applicable procedures and state law.

12, Any party may contest the designation of any document or
information as CONFIDENTIAL by filing a Motion with the TRA, Pre-Hearing
Officer, Administrative Law Judge or the courts, as appropriate, for a ruling
that the documents, information or testimony should not be so treated. All
documents, informaton and testimony designated as CONFIDENTIAL,
however, shall be maintained as such until the 'i‘RA, the Pre-Hearing Officer,
the Administrative Law Judge or a court orders otherwise. A Motion to contest
must be filed not later than ten (10) days prior to the Hearing on the Merits.
Any Reply from the Company seeking to protect the status of their
CONFIDENTIAL INFORMATION must be received not later than five (5) days
prior to the Hearing on the Merits and shall be presented to the Authority at

the Hearing on the merits for a ruling.
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13. Noth.ix:;g in this Order shall prevent any party from asser@g any
objection to discovery other than an objcction based upon grounds of
confidentiality. Nothing in this Order is intended to limit or expand the
statutory authority of the Attorney Ge.ncral or the Consumer Advocate Division
as expressed in T.CA § 1 0-7-504(a) titled Confidential Records, and T.C.A. §

65-4-118 titled Consumer Advocate Division.

14. Non-party witnesses shall be cntitled to invqk; the provisions of
this Order by designating information disclosed or documents produced for use
in this action as CONFIDENTIAL in which event the provisions of this Order
shall govern the disclosure of information or documents provided by the non-
party witness. A non-party witnesses' designation of information as
CONFIDENTIAL may be challenged under Paragraph 12 of this Order.

15. No persan authorized under the terms herein to receive access to
documents, information, or testimony designated as CONFIDENTIAL shall be
granted access until such person has complied with the requirements set forth

in paragraph 4 of this Order.

16. Any person to whom disclosure or inspection is made in violation
of this Order shall be bound by the terms of this Order.
17. Upon an order becoming final in this proceeding or any appeals

resulting from such an order, all the filings, exhibits and other materials and

information designated CONFIDENTIAL and all copies thereof shall be

returned to counsel for the party who produced (or originally created) the
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filings, exhibits and other materials, within fifteen (15) days. Coungcl who
received the filings, exhibits and other materials, designated as CONFIDENTIAL
shall certify to counsel for the producing party that all the filings, exhibits and
other materials, plus all capies or extracts from the filings, exhibits anci other
materials, and all copies of the extracts from the filings, exhibits and other
materials thereof have been delivered to counsel for the producing party.

18. After termination of this proceeding, the provisions of this Order
relating to the confidential nature of CONFIDENTIAL DOCUMENTS,
information and testimony shall continue to be binding upon perties herein
and their officers, employers, employees, agents, and/or others for five years
unless this Order is vacated or modified.

19. Nothing herein shall prevent entry of a subsequent order, upon an
appropriate showing, requiring that any documents, information or testimony
designated as CONFIDENTIAL shall receive protection other than that provided

herein.

Richard Collier, Pre-Hearing Officer

ATTEST:

K. David Waddell, Executive Secretary

510882.4 9

s U




r—— C e L1

. NO.S594 P.11-11

-

% @PR.20.2000  7:46AM WYATT TARRAINTCOMBS

APPROVED FOR ENTRY:

D. Billye Sanders

Attorney for Memphis Networx, LLC and
Memphis Light Gas & Water Division

Knox Walkup
Attorney for Memphis Networx, LLC and
A&L Network-Tennessee, LLC

Gl Y

Henry Walker ) ,
Attorn r NEXTLINK Tennessee, LLC

\/LE__\\

Gux; HmE —
Atto South Telecommunications, Inc.

(Aot 5 1l

Charles B. Welch, Jr.

Attorney for Time Warner Telecom of the
MidSouth, L.P., Time Warner

Communications of the MidSouth, L.P. and
Tennegsee Cable Telecommunications Association

2/ s
R. Dale Grimes
Attorney for
Concord Telephone Exchange, Inc., Humphreys.
County Telephone Company, Tellico Telephone

CompaWnnessee Telephone Company
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The uadersigned, being duly swora, deposes and says:

g

1. I am employed or retained by ' , Who is 8 party in Daocket

No. 99-00909.
2, I fiave read the Protective Order of the Tenns:see ’Regulstory Authority dated

, 2000 respecting diselosuce of Confidential Information. Iagree to be bound by

the termis thereof, including the requirements that the information not be disclosed and not be used
other than in this prooeeding and [ understand that unauthorized disclosure of Confidential
Information consu':lutes aviolation ofthe Order and may subject me to au action for injunctive relief
and/or damages.

FURTHER AFPIANT SAITH NOT.

SWORN TO AND SUBSCRIBED before me this day of ,2000.

NOTARY PUBLIC

My Comunission Expires:
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IN THE CHANCERY COURT OF SHEL3Y COUNTY, TENNESSEE
FOR THE THIRTIETH JUDICIAL DISTRICT AT MEMPHIS

TIME WARNER COMMUNICATIONS )
OF THE MID-SOUTH,L.P.

Petitioner,

v. No.(ly4 Il L r?[i(j' ‘:;

-

CITY OF MEMPHIS, TENNESSEE,

MEMPHIS LIGHT, GAS & WATER ) - L
DIVISION, and MEMPHIS e
NETWORX, LLC, ) mev

Respondents. )

PETITION FOR ACCESS TO PGBLIC RECORDS AND
TO OBTAIN JUDICIAL REVIEW OF DENIAL OF ACCESS

TO THE HONORABLE CHANCELLORS OF THE CHANCERY CUURT OF SHELBY
COUNTY, TENNESSEE:

COMES NOW the petitioner, Time Warner Cowrunications of the
Mid-South,L.P., by counsel, and pursuant to tihe Tennessee Public
Records Act, T.C.A. §§ 10-7-503 to 505, petitions this Court for
access to certain public records and to obtain judicial review of
the actions of officials of respcndents, City of Memphis,

y
Tennessee, Memphis Light, Gas & Water Division, and Memphis
Networx, in denying petitioner access to thcse rrecords and states
as follows:

- 1. Time Warner Communications of the Mid-South, L.P. (“Time

Warner”) is a foreign limited partnership authorized to do

business and doing business in Memphis, Sh lby County, Tennessee.
Time Warner is a citizen of the State of Tennessee whose regues:t
to inspect public records under T.C.A. § 10-7-503 has been denied.
2. The City of Memphis, Tennessee (*Ci*y") is a municipal
corporation organized and existing under the laws of the State of
Tennecsee. Memphis Light, Gas & Water Divis;o‘ {“MLG&W”) 1is a

division and thus an integral part of the City.

Attachment 2
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3. Memphis Networx, LLC (“Memphis Networx”) 1s a Jjoint
venture between the City of Memphis thru MLG&W and A&L Networks-
Tennessee LLC (A&L), organized to do business in the ‘state of
Tennessee and doing business in the State of Tenna2ssee as a
limited liability company. A&L Networks-Tennessee LLC is a Kansas
limited liability company and is doing business in Shelby County,
Tennessee. The City is a 50% joint venturer in Memphis Netwcrx,
has appointed a majority of its board members and has 53% cf the
financial rights and obligations of Memphis Networx.

4. Jurisdiction and venue are Eroﬁer in this Court pursuant
to T.C.A. § 10-7-505(b) as the public records sought are located
in Shelby County, Tennessee. |

5. The City and A&L organized Memphis Networx to facilicate
the offering of telecommunications services by MLG&W in Memphis,
Shelby County, Tennessee. Based upon information and belief,
officials associated with MLGW exercise substantial management,
direction, and control of Memphis Networx and in that process use
public ratepayer funds. Herman Morris, MLGW President, Max
Williams, General Counsel’for MLGW and John McCullough, Vice
president for Finance, all MLGW employees, represent the
ratepayers’ interest on the 5 person board.

6. MLG&W has paid and is continuing to pay bills, invoices,
and statements incurred by Memphis Networx. These payments are
being made directly from electric division funds and revenues
received by MLGW from the ratepayers of Memphis, Shelby County,
Ternessee, including Time Warner. As of December 31, 1989, the
electric division of MLGW had lost over 2.1 million ratepaver
dollars on its ventur; with A&L. As of December 31, 1997, A&L

Underground, an affiliated entity of A&L, produced total nec

income of approximately $320,000 and had a tctal net worth cf

2




approximately 2 million dollars. Copies of s-atements reflecting
this are attached hereto as Exhibits 1 and 2.

7. Time Warner has repeatedly reques-ad that MLG&W infcrm
the public of its re=ason for expending substantial time and pudlic
money investigating and preparing to cffer telecommunications
services in Memphis, Shelby Ccunty, Tennessee and to tell 1its
ratepayers (like Time Warner) what the risks are associated wxth
such venture and doing business as a partner with A&L. MLGW has
aoct responded and based upon a review of the public recoxrd before
the Memphis City Council and its own Board of lommissicners, tnere
kas been no presentation, discussion:orzdebate that would

reasonably inform the public about the scope and terms .of this

Hh

prcposal and the use of public ratepayer dollars. Copies ©
minutes of City Council meetings and MLGW Board of Commissioners

meetings are attached chronologically as Exhibits 3, 4, 5, &, and

8. on March 30, 2000, John Farris, on behalf of Time
Warner, requested that MLG&W provide certain documents relating to
Memphis Networx and its telecommunications project. A copy ©oi
Time Warner's request is atcached hereto as Exhibit 8. The
documents sought pertain to reports, studies, ousiness plans,
receipts, disbursements, and other financial records relating tc
MLG&W'S financial and managerial interest in emphis NetworX. in

response to the request, MLG&W provided certain documents to Tim

1

warner. The documents produced are generally outlined in lezters
dated April 4 and April 7, 2000, from J. Maxwell Williams, Vice-

sresident and General counsel of MLG&W. Copies of these letters

are attached hereto as Exhibits 9 and 10, respectively. Time

Warner, through counsel, again verbally requested the remaining

information and clarified the reguest to counsel for MLGW on April

3
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7, 2000 and counsel indicated that he would respond by Monday,
April 10. MLGW has refused to make the informa=ion available o
Time Warner.

9. The documents produced by MLG&W constitute §nly 3z small
portion of the documents requested by Time Warrer. MLG&W and
Memphis Networx refuse to produce all of the requested documents.
Upon information and belief, the documents sought, but not
provided, are in the possession of MLGE&W, Memphis Networx or even
A&L.

10. Based upon information and belief, MLG&W and A&L have
rransferred certain documents responsive.to Time Warner’'s reguest

to Memphis Networx or A&L. Also, based upon information and

Al

belief, Time Warner alleges that MLGW and A&T: rave changed thelr

»

course of conduct over the last several months regarding the
handling of information in an effort to place t.ose documents
beyond public access. Actached as Exhibit 11 is a copy ci &
document produced by MLGW which show payments to Memphis NetwcrXx
without supporting or underlying invoices or documents. 3ased
upcn information and beli&f, Time Warner alleges that MLGW is
privy to such supporting information. Attached hereto as Zxhliz:-t
12 is an internal e-mail between MLG&W and A&L (Alex Lowe; in
which efforts to shield certain documents from the public are
discussed.

11. Time Warner, Dby letter dated April 11, 2000, again
requested production of documents from MLG&W. A coOpy of Time
Warner’s reguest 1is attached hereto as Exhibit 13. The doccumencts
sought are reports, studies, and business plans relating to the
need for additional telecommunications services in Memphis, as
well as all financial records and accounting records, including

backup and underlying documentation relating to MLG&W'Ss financia-
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2nd managerial interest in Memphis NetworX.

12. Also, counsel for Time Warner was directed to ccunsel

1]

for Memphis Networx, &and told that MLGW did not have’'the documsnt

being requested. Counsel for Time Warner then forwarded al

fun

"

ic

H

[

requests to Memphis Networx. Time Warner, by letter dated Apr:
11, 2000, requestad production of the documents from Memphis
Networx. A copy of Time Warner’'s reguest to Memphis Netwcrx Is
attached hereto as Exhibit 14. The documents sought are the same
as those sought from MLG&W as discussed in Paragraph 11. The
documents sought by Time Warner from Mempnis Networx are publ:ic
records subject to Tennessee’s Publi;_Reco:ds Act given the
relationship and financial interest of MLG&W and public rateparers
in Memphis Networx.

13. MLG&W and Memphis Networx refuse to produce the reccrds

rejuested and have not responded promptly despicte assurances to

the contrary. Based upon information and belief, Time Warne

H

alleges that MLGW and Memphis Networx intend to delay the

production of these documents until the Memphis Networx

application for a franchise to provide telecommunications servic
has been acted upon by the Memphis City Ccuncil.

14. The documents sought by Time Warner from MLG&W, Memphni
Networx or A&L constitute public records under Tennessee law. No
. st;tutory exceptinn to Tennessee’'s Public Reccrds Act justifies
non-disclosure. Thus, the denial of access to these public
records constitutes a violation of Tennessee’s Public Reccrds AcT,
T.C.A. §§ 10-7-503 to 505.

15. MLG&W and Memphis Networx have willfully refused to
allow access to public records in vidlation of Tennessee’s Puklic
Records Act, T.C.A. § 10-7-505(g). Thereiore. Time Warner 1s
encitoed to recover its attcrneys’ fees and costs expended nersinc
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WHEREFORE, the petitioner, Time Warner Communications, prays
that this Court:

1. Upon the filing of this petition, issue an order
requiring respondents tohimmediately appear before thi's Cour: and
show cause why this petition should not be granted as provided by
T.C.A. § 10-7-505(b};

2. Grant petitioner a declaratory judgmsnt that the records
sought in its written requests are public records under
Tennessee’s Public Records Act and that the denial of access vy
respondents to these records is a violat}on of T.C.A. §§5 10-7-503
to 505; =

3. Grant petitioner a judgment requiring respondents and
A&L, 1f necessary, to immediately maks, or cause to be made, the
documents sought nherein available for petitioner's inspecticn

4. Grant petitioner its reasonable costs and attorneys’
fees pursuant to T.C.A. § 10-7-505(g); and

5. Grant petitioner such further relief to which it may be
erititled.

Respectfully submitted,

FARRIS, MATHEWS, BRANAN,
BOBANGO & HELLEN, P.L.C.

One Commerce Sguare

Suite 2000

Memphis, Tennessee 38103
(so01) 2

By:
Robert A. McLean No. 65156
John M. Farris No. 10435
Garrett M. Estep No. 13078

ctorneys for Time Warner Communicacions

G:\DATA\SMF\ TIME\NETWORX\ACCESS . PET




MEMPHIS LIGHT, GAS AND WATER DIVISION

Public Record Access and Notification
Request Form

If you are a citizen of the State of Teanessee, and request to view MLGW record(s) during business
hours, you will be z2llowed to do so under the Tennessez Public Records Act, TCA 10-7-503.

Under the Public Access and Notification Policy of MLGW, the party involved will be notified of
your desire to view records pertaining to them, and a copy of this request will be mailed to them.
There will be 2 minimum cost of $10 as well as $1.50 per copy to defray our cost, which must be
paid in advance. For the purpose of processing your request and notifying the party involved, the
following information is requested: '

Party to whom records pc:rt.zin/ﬂ/)@""f/i'/;< //872/3/)( ; ﬁ-;i Z//’/{"?"W‘é'
E L fletrlorx | 0l gl 7

Address of record you want to $ee :
_\7731-\,\ M. g\//»'g Phone 2 01-255-2100
Address_—oun fy 2000 Oac. (Gunnierce %%,Lz;p /A by T 30003
Tennessee Drivers License No. TDL—;% va b zg('fl{/’

Voter Registration Card =1 L2900 /Z@"’) clete [9-02-

Your Name

o L
Reascn of inquiry !f\‘{CN/‘f'«A [

Organization or person reprasented

G Ad19 P2t L A1 o) ) . il
oyl Lo L g éC’&'/g,/.f?[‘/&‘wy-fn/;’.’;wVI g

Specific records requested

In 1999 Grnd 2€00  Lihg.s 44 (Ot b oz pziod iccussed Or a:f,afﬁﬂ‘/-

A1 repsrs . Bosirs proa L 5Holts and Dt firhih cikide o Fr nted
7 7 N

‘A-ﬂ &(///}4/‘)‘@,/ 7/d/d Cdammnn nn,‘(a\/ l)"," :"’/'.(’d /.’1 /QA/)A’K' /4//

/ : .
UL oF [0t ML etir OS] Aoyl recomls oF(ALL S
[ certify thatT am’a Citizen of Tennessee and this information 1s not rcquested for resale or any

commercial or illegn LLFZ: ‘%«A]
Signature /Z Date 3—-39" A
X '

A/AI'CJ\ Shouy '{’(4,};;‘_/') /'IéarJ/Mzaﬁ or 010(/.(/5?'3-\—'(4713 /Vmc/rlz_ /“3150"'
¢ latc o (Tllmpin s S eFsterx , A1/ -/s,-:,\,,,,,,c,/ /‘{cofyzr oE /?#L L/A,'04

-
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IN THE CHANCERY COURT OF SHELBY COUNTY, TENNESSEE
FOR THE THIRTIETH JUDICIAL DISTRICT AT MEMPHIS

TIME WARNER COMMUNICATIONS, )

© OF THE MID-SOUTH, L.P.,

Petitioner,

v. ) No. CL F& (}(3'; (:3“763 C:" /ES

CITY OF MEMPHIS, TENNESSEE,
MEMPHIS LIGHT, GAS & WATER )
DIVISION, and MEMPHIS

NETWORX, LLC, )

Respondents. )

FIAT AND SHOW CAUSE ORDER

TO THE CLERK AND MASTER:

Issue the following Notice of Hearing:
) L~
Set a hearing for %}\j)lyuﬁ\ i;i(::‘ , 2000 at Cq LG
N

requiring respondents to appear at that time and show cause, if

any, why this petition should not be granted.

o

ChanletTor taJ,,JJJ,.cyk
Date: C+ - 14- g
Time: (O - D ; A /q/\,,

G:\DATA\JMF\TIME\NETHORX\ FIATSHOW. CAU
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ATTACHMENT 4

Filed as Confidential




